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gf&STft#Wft© ©qnlqftwrwimxtqa vt mm & WTf+qtqTtW %fRva8' vvTr {1

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

ma KtvH vrlqftwr qTqqq:-

Revision application to Government of India:

(1) :F-fhraTrqT Qr@ af#fhrv, 1994 =Ft Tra TRaIt+ +RW qT vwM+TRItV BId urn:#
n-urn % vqq wwE # #mtv !Tftwr g&qq ©gFtv wf%, ma vt%rt, fR7 Mrm, uvn fhm,
#ft+fRq, dtm fbI TH, +vq TFt, q{ fhM: rrooor=6t=RvTdtvTM ,-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 1-10 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

(q) vfl Tm =FtTTf+hnq&tvvR#t6Tf+rn UT+ + f+a wrKrNvrwqqTugri tvr fM
WRrn+qytwTnrn+vm+qTtgvvnt+, qr fha WTnnTrwKntqT8%mtvH@r++
vrfhRwrnmt #Vm#tyf©n+ftna6{gtI

In case of any loss of goodq where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

vrm # VT©fMtTy vr yew +fhmRa VET qt vrvmbftfhihr#©nibT qruxq8qr@ v(V)

7qr€q9rq+fW#qTn-i fRtft IT? qr vt% + fhRft7 +



In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(Tr) qfjqrv–6©r Tq?Tqf®fRqT WHa%<TF (+qmn BTn 8)fbltvf#rT TW qB78-1

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(q) +fhT®nqv=Ft avm qFn % WTTbf+vqt 7qft:FftavFq =RT{83irq+gTter qt Tq
wru T+ fhr;r#!aTfhh nTU, wfMb WaqTftafr Yqqqt+rvN+fqv gf#fhrv (+ 2) 1998

Tra 109 graf+3Hfh WrItI

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.I09 of the Finance (No.2) Act, 1998.

(2) biN UTm Tvr (wftq) fhmqVt, 2001 + fhm 9 % &tafT fRfRffg WTfeTr R-8 + fr
yfhft t, #ftv mtV % vfl mtV tfqv Wr & itV vrw # $fTVIId-gMt Rct wfM new # qtat
vfhff + vrq af+v w+qq fbn vm qTfet{1 wh VIV @mr T %r l@r qfht # gtnta wa 35-r t
fIgjft7 =ft + y'rvT7 % WIT b nq fM-6 vmm qt vfl $ft8dtqTfjq

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be

accompanied by two copies each of the OIC) and Order-In-Appeal. It should also be

accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CBA, 1944, under Major Head of Account.

(3) ftf+rq©riqqji vrqq€'f+mr6q Tq@rv sql nuM%q6td wt 200/- =M Tqrlm qt
qTv3fn v€ff97t6qv%vr©t@ru8'frlooo/- gt=MyTT©Tv4tqTt'I

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

dhnR®#dhruqrmqr©q+8vTqrwfl#hqwrTf#qwT%vfl wfM:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

( 1) +€hr UTm qFq gfbfhBt, 1944 =it TEr 35-dt/35-1q gM:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) 3nfRf©v qfHq + GmTV wim % www =Et wfM, wfMT % vrq+ + dhIT w, ##F
KTm Qj© uR +RW: wfM qmTfhRW (ftTta) =Et qfBrIr &fbI qtfbw, W§VqmTq + 2'” nm,
qS;ITa vm, wwwr, fit<wtqHK, g6VRnTV-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2''dfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be

accompanied against (one which at least should be accompanied by a fee of
Rs. 1,000/-, Rs.5,000/- and Rs. 10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Assn. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated



(3) vfl qx mtv + q{ IF gTtqft vr WiTtW gtn i at xM %g aqqT bfRv =ftv vr T'raTq ul{s
#r+f#nvrnnfiF lv wv % 611 ST Tft f# fM q€tqTf&qq+hfRV #qTf+qftwfMhr
arwrTf&qwr#tq6wftv7r#dhrVt6nqtv6©r+©rfiWVrmi I

In case of the order covers a number of order-in-Original, fee for each O.I.O.

should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 laos fee of Rs.100/- for each.

(4) vm@ Tq gf&fbrv r970 Tqr tKitf&T =R 3l3qdt -1 # #wig ftutfta f#1' vpn an
qTqqq vr t+qTtqT q'rTf+'rfi fMhIV VTfhETft % ©rtqr + + vMr #fF 6 vfbItS 6.50 qt vr vwmq
qra%fb®wn§tqrqTf{at

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) lqqtIttEtf#€qTqa=#fhkmWaqT+fhMt # ntl ftEVm ©Brffrfbnvmjqt dM
w, tr.thr una erv%q#+qwm wftdhrqwrTf$6wr (qmfftf#) fMRI, 1982 #fqf}481

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) tfhn erv–B, ?nfhrawqq qJwv++wm wfkfhrqNrTf@Rar Wa) Th vft wftTit #WWI&

+ q&NPT (Demand) IN # (Penalty) =m 10% if gRT nTT qR%M 81 €rRtf%, wf©qtFr :if gm
10 & VW {1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

bfb WiTT qrvH ai inK + +Ffa, qTTftR EmT qM =$tqbT (Duty Demanded) I

( 1) dr (Section) IID +Rm fluffiT ITf©;

(2) fhn mK &qqz hfiz#tuM;
(3) +iqZhfgTfhHft +fhm 6 %esl hr ITfiTt

qt if qm '+f8v3hftq’ jqBalgvm=it sqn+v Wftq'nf8q%IIhfRFId elf vmfM
Tvr iI

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i)
(ii)

(iii)

amount determined under Section 11 D;

amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) sq mI% %vfl wfM VTfb6wr+vq%q§YqFq wro gq vr@gMftT6t qt v"mfbT TEl

gIg-6% 10% !TmTqqTgRTq€Y%q©wTfRvTRa§'Kqw€ br0% E'rzTqqt4tvrwF881

In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the du lemanded where duty or duty and penalty are dispute
disputeor penalty, where PI
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Pankaj Mohanbhai

Vaghela, 15, Shree Ram Park Society, Virat Nagar, Isanpur,

Ahmedabad-382 443 (hereinafter referred to as “the appellant”)

against Order-in-Original No. MP/302/DC/Div.-IV/2022-23 dated

13.03.2023 (hereinafter referred to as “the impugned order”) passed

by the Deputy Commissioner, Central GST, Division-IV, Ahmedabad

South (hereinafter referred to as “the adjudicating authority”) .

2. Briefly stated, the facts of the case are that as per the

information received from Income Tax department the appellant had

earned substantial service income without obtaining Service Tax

registration. They were holding PAN Number AFAPV5885R. They

were requested evidence of their income, which they submitted viz.

copy of ITR during the period F. Y. 2014.- 15 to 2017-18 (upto June

2017) along with balance sheet, Form 26AS etc. On scrutiny of the

information/documents received from the appellant, it was noticed

that the appellant were receiving income from Labour Income & Sale

Income and these were Rs. 13,41,875/-, Rs. 14,70,567/-, Rs.

16,20,679/- and Rs. 16,42,379/- during the F.Y. 2014- 15, 2015-16,

2016-17 and 2017-18 (upto June 2017) respectively. Further

documents were requested but not provided by the appellant. The

nature of activities by the appellant suggests that they are not

covered under the Negative list as per 66D of the Finance Act

(hereinafter referred to as ’the Act) nor covered under 66:E nor

exempted under the NotificatiOn No. 25/2012-ST dated 20.06.2012

as amended time to time, hence are liable for Service Tax under

Section 66B of the Act. Since the appellant failed to submit required

details, the taxable value was determined based on available

records, resulting in a calculated service tax liability.

2.1. Subsequently, the appellant were issued Show Cause Notice

bearing File No. 1V/Div-IV/SC:N-205/2020-21 dated 23.12.2020

.S
< #
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a) Demand and recover an amount of Rs. 8,68,547/- for F.Y.

2014-15 to 2017-18 (Upto June 2017) under proviso to Sub Section

(1) of Section 73 of the Finance Act, 1994 along with interest under

section 75 of the Finance Act 1994 (hereinafter referred to as 'the

Act ) .

b) Impose penalty under the provisions of Section 77 (1) and 78

of the Act.

3. The SCN was adjudicated ex-parte vide the impugned order
wherein:

a) The demand of service tax amounting to Rs. 8,68,547/-was

confirmed under proviso to Sub-Section (1) of Section 73 of the

Act along with interest under Section 75 of the Act for the

period from FY 2014- 15 to 20 17-18 (Upto June 20 17) .

b) Penalty amounting to Rs. 8,68,547/- was imposed under
section 78 of the Act.

c) Penalty amounting to Rs. 10,000/- was imposed under section

77(1) of the Act for failure to obtain the Service Tax

Registration as per the provisions of Section 69 of the Act.

4. Being aggrieved with the impugned order passed by the

adjudicating authority, the appellant have preferred the present

appeal, inter alia, on the following grounds:

> The appellant undertook various contracts for construction-

related works in different financial years .

> These contracts were with M/s Yamunesh Construction and

involved projects awarded by government agencies.

> The appellant's services were eXempt from service tax under
Notifications No. 25 /2012-ST and /agXWI :2-ST dated

-

Tf
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F.No. GAPPL/COM/STP/4304/2023-Appeal a

20.06.2012 due to their subcontractor status to the principal

contractor, who was exempted from service tax.

> The exemption criteria were met based on specific clauses in

the Notifications, such as works being predominantly for

public use or falling below a certain turnover threshold.

Therefore, the appellant was not liable to pay service tax for

the specified financial years.

> The adjudicating authority has erred on facts in conHrrning the

demand of Service tax.

> The adjUdicating authority has erred on facts confirming the

demand of Service tax by invoking extended period of

limitation.

5. .Personal hearing in the case was held on 22.Ol.2024. Shri

Rohan ThaI(kar, Chartered Accountant, appeared on behalf of the

appellant far personal hearing. He stated that the client is sub

contractor providing service to main contractor who is providing

service to Govt. hence, exempted under Service Tax. He submitted

copies of contracts and ledgers at the time of time of Personal

haring.

7. 1 have carefully gone through the facts of the case, the

impugned order passed by the adjudicating authority, submissions

made in the Appeal Memorandurn as well as those made during the

course of personal hearing and documents available on record. The

issue to be decided in the present appeal is whether the impugned

order passed by the adjudicating authority, confirming the demand

of service tax against the appellant along with interest and penalty,

in the facts and circumstance of the case, is legal and proper or

otherwise. The demand pertains to the period F.Y. 2014-15 to 2017-

18 (Upto June 2017) .
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8. 1 find that the following issues are required to be decided by

me (1) whether the Service Tax has been correctly demanded vide

the Show Cause Notice dated 23.12.2020, (2) whether the

contention of the appellant that the services provided by them are

exempted as per Sl. No. 12 (a) and Sr. No. 29(h) of Notification No.

25/2012-ST dated 20.06.2012 is sustainable or not.

9. Upon through review of the submission of the appellant I find

that the main contention of the appellant is that they are not liable

to pay service tax owing to their income during the impugned period

i.e. 2014-15, 2015-16, 2016-17 and 2017-18 (June, 2017) is
exempted in the light of Sr. 12(a) and Sr. No. 29(h) of Notification

No. 25/2012-ST dated 20.06.2012 and Notification No. 33/2012-ST

dated 20.06.2012. 1 find it necessary to reproduce Sr. 12(a) and Sr.

No. 29(h) of Notification No. 25/2012-ST dated 20.06.2012 and

Notification No. 33/2012-ST dated 20.06.2012 which is as under:

Notification No. 25/2012-ST dated 2C).Ci6.2012

+****the Central Government, being satisfIed that it is necessary in the public

interest so to do, hereby exempts the following taxable seruices from the whoLe

of the sertAce tax let;table thereon under section 66B of the said Act, namely :-
++ SetIeRR

12. Seruices provided to the Gouefnment, a local authority or a governmental
authority by way of construction, erection, commissioning, installation,
completion, fitting out, repair, maintenance, renouation, or aLteration of –

(a) a civit structure or any other original worlcs meant pre(iowtinantly for use
other than for cowLmerce, inciustry, or any other business or professioni

++++ ++

29. Seruices by the following persons in respective capacities –

(h) sub-contractor providing services by way of works contract to another
contractor providing works contract sertaces which are exempt,

Notification No. 33/2012 . Service Tax

***** the Central Government, being satisfIed that it is necessary in the public
interest so to do, hereby exempts taxable seruices of aggregate ualue not
exceeding ten laktts rupees in any fInancial year from due &hole of the seruice

"-"”-*""“"""'"-“-'““*~=“'#Rgg! qP? Tlq
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+++++++

(viii) the aggregate ualue of taxable seruices rendered by a provider of taxable
seruice from one or more premises, does not exceed ten laMbs rupees in the
preceding fInancial year.

9.1. In view of the above provisions, I find that to prove their claim

that they are not liable to pay tax as .they are exempted from service

tax as per the above discussed provisions under sr. no. 12(a) and

29(h) of Notification No. 25/2012-ST dated 20.06.2012 and

Notification No. 33/2012-ST dated 20.06.2012, the appellant have .

submitted sample copy of agreement between Yarnunesh

Construction and the appellant vide work order dated 01.02.2015
and 15.04.2016. These documents were not submitted before the

adjudicating authority, which needs to be examined thoroughly. It is

noticed that the appellant were made liable for the recovery of

Service tax \ride the impugned order during the period F.Y. 2014-15

to F.Y. 2017-18 (Upto June 2017). The sample copy of work order

submitted by the appellant does not sufficiently prove that their

income during the whole impugned period had been solely received

from the Yamunesh Construction. So, they need to ' furnish more

documentary evidences, only on the ground of which they can claim

that they had provided exempted service and therefore not liable to

be service tax for the impugned period. Furthermore, the appellant
also claim that their income is below threshold limit i.e. Rs. 10

lakhs and hence they are exempted under the Notification No,

33/20 12-ST dated 20.06,2012. However, 1 and it necessary after

reading the above mentioned Notification No. 33/2012-ST dated

20.06.2012 for claiming the benefit of the Notification No. 33/2012-

ST dated 20.06.2012 the aggregate value of taXable services

rendered by the appellant from one or more premises, must not go

beyond ten lakhs rupees in the preceding financial year. However, to

prove the claim of the appellant that their income in the F. Y. 2013-

14 did not exceed Rs. 10 lakhs, they have not furnished any
documentarv evidence. This asDect needs to be_exa71rined at the end

J – - – –– – –– – – - – –––-– – - – 1– – – – –– – – –– – – – – /;#\ tlcl a+/b:
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of the adjudicating authority, as the demand was confirmed vi(ie the

impugned order ex-parte.

10. Considering the facts of the case as discussed hereinabove and

in the interest of justice, I am of the considered view that the case is

required to be remanded back to the adjudicating authority to

examine the case on merits and also to consider the claim of the

appellant for exemption from the service tax. The appellant are

directed to submit all the records and documents in support of their

claim for exemption from the service tax before the adjudicating

authority. The adjudicating authority shall after considering the

records and documents submitted by the appellant decide the case

afresh by following the principles of natural justice.

11. In view of the above discussion, I remand the matter back to

the adjudicating authority to reconsider the issue a fresh and pass a

speaking order after following the principles of natural justice.

12. wfta©afaaTrwwfta mfhmiaKt@a{t&8fhrqn}I
The appeal filed by the appellant stands disposed of in above

terms .

\S./
U

dlqd< iPr

win (w©®)

Date : / '{- .02.2024
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#.a.RT.8,%=TqTVTR

By RPAD L SPBBD POST

To j

M/s. Pankaj Mohanbhai Vaghela,
15, Shree Ram Park Society,
Virat Nagar, Isanpur,
Ahmedabad-382 443

Copy tO:-

1

2.
3.

4.

<
6.

The Principal Chief Commissioner, Central GST, Ahmedabad Zone.
The Principal Commissioner, CGST, Ahmedabad South
The Deputy/ Assistant Commissioner, CGST, Div.- IV Ahmedabad
South
The Superintendent(Appeals),CGST, Ahmedabad South
Wr uploading the OIA)
Guard File
PA file
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